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This matter is before the Court on Jerry Lee Staley’s Petition for a Writ of Habeas Corpus
pursuant to 28 U.S.C. Section 2254. On April 11, 2000, United States Magistrate Judge Timothy
Greeley filed a Report recommending that the Petition be denied. On April 21, 2000, Staley filed
Objectionsto that Report. For the reasons discussed below, the Court adoptsin part, and rejectsin

part, the Magistrate Judge' s Report.

Procedural History

On June 29, 1994, after a jury trial, Staley was convicted in Michigan state court of
Aggravated Stalking in violation of Mich. Comp. Laws § 750.411i. Also on that date, Staley pled
guilty to being a habitual offender, in violation of Mich. Comp. Laws 8§ 769.12. Staley was
sentenced to life imprisonment.

Staley appealed his conviction and sentence through the state courts. Staley argued that
Section 750.411i was unconstitutionally vague, that the trial court committed reversible error in

allowing the Prosecutor to amend the Information, that the trial court abused its discretion by



denying hismotion to sever his charges and that the sentence was excessive. The Michigan Court
of Appeals upheld the conviction but determined that the sentence was excessive and
disproportionate. Thereafter, Staley was re-sentenced to 15-25 years of imprisonment. Staley
pressed his appeal of the conviction to the Michigan Supreme Court which denied leave to appeal

on May 30, 1997. Petitioner has fully exhausted hisremedies in state court.

Habeas Corpus Standard

Staley’ s Petition foraWrit of Habeas Corpusis governed by 28 U.S.C. Section 2254(d)(1).
Pursuant to Section 2254(d)(1), awrit of habeas corpus may onlyissueif the state court adjudication
resulted in a decision that:

(1) ‘wascontrary to ...clearly established Federal law, asdetermined by the Suprame

Court of the United States,” or (2) ‘invol ved an unreasonableapplication of ... clearly

established Federal law, as determined by the Supreme Court of the United Staes.’
Williams v. Taylor, 120 S.Ct. 1495 (2000) (O’'Connor, J., concurring). The Supreme Court has also
explained that:

[u]nder the *unreasonable application’ clause, a federal habeas court may grant the

writ if the state court identifiesthe correct governing legal principlefromthisCourt's

decisions but unreasonably applies that principle to the facts of the prisoner's case.
1d.
Analysis

Staley asserts that he is entitled to habeas corpus relief because Michigan's Aggravated
Stalking statute is unconstitutionally vague, places defendants at risk of double jeopardy, and

unconstitutionally shifts the burden of proof to the defendant. The Magistrate Judge rejected each

of these arguments in hisReport.



Staley objectsto the Report on three principal grounds. First, Staley attacksthe Magistrate
Judge's conclusions regarding his vagueness challenge. In paticular, Staley contends that the
Magistrate Judge erred when he determined that the Michigan Court of Appeals’ decisioninPeople
v. White, 536 N.W.2d 867 (Mich. Ct. App. 1995), had curedany vaguenessin the statute as written.
Second, Staley assertsthat the Magistrate Judge incorrectly analyzed his Double Jeopardy Clause
challenge by focusing on the wronglegal issue. Staley argues that his challenge derives from the
successive prosecution prohibition of the Double Jeopardy Clause as opposed to the multiple
punishment prohibition. Third, Staley argues that the M agistrate Judge' s analyss of the burden-
shifting challenge was erroneous because it ignored the possibility that Staley’s trial motions for
directed verdict, dismissal, and judgment notwithstanding the verdict were influenced by an
improper presumption set forth in the statute.

The Court determines that Staley’ s objections to the Magistrate Judge’ srecommendations
regarding his vagueness arguments have merit, but that his dojections concerning the double

jeopardy challenge and the burden-shifting challenge do not.

1. Double Jeopardy

The Magistrate Judge' s Report recommended that Staley’ s challenge based on the Double
Jeopardy Clause of the Fifth Amendment be rejected because Staley was nat subject to cumulative
or multiple punishments for the same conduct. Staley responds that his claimis not based on the
cumulative or multiple punishment prohibition, but instead on the prohibition against multiple

prosecutions. Staley argues that the Double Jeopardy Clause was violated because he was placed



at risk of having additional charges brought against him for the same conduct that formed the basis
of his conviction for Aggravated Stalking.

As the Magistrate Judge nated, Staley does not have standing to raise a double jeopardy
challenge because he was only convicted and sentenced for the single offense of Aggravated
Stalking. He was never charged or tried with another crime. Therefore, regardless of the way in
which Staley styles his double jeopardy challenge, he is without standing and his objection is

overruled.

2. Burden Shifting

TheReport al so recommended thatthe Court reject Staley’s claim that the presumptionfound
in the Aggravated Stalking statute unconstitutionally shifted the burden of proof.>? The Magistrate
Judge reasoned that because the jury was never instructed as to the presumption, Staley was not
subject to any burden-shifting and his claim was without merit. Staley responds that the
presumption affected histrial because it may have influenced the trial judge’ s decision to deny his
motionsfor directed verdict, dismissal, and judgment notwithstanding theverdict. Therefore, Staley

argues that he was subject to an unconstitutional shifting of the burden of proof.

! The presumption provides
In a prosecution for aviolation of this section, evidence that the defendant
continued to engage in a course of conduct involving repeated unconsented
contact with the victim ater having been requested by the victim to disoontinue
the same or a different form of unconsented contact, and to refrain from any
further unconsented contact with the victim, shall give rise to arebuttal
presumption that the continuation of the course of conduct caused the victim to
feel terrorized, frightened, intimidated, threatened, harassed, or molested.

Mich. Comp. Laws § 750.411i(5) (1994).
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Staley’s argument is misplaced. The Supreme Court has explained that in criminal cases,
the ultimate test of a presumption’s constitutionality isthat “the [ presumption] must not undermine
the fact finder's responsibility at trial, based on evidence adduced by the State, to find the ultimate
factsbeyond areasonabledoubt.” County Court of Ulster v. Allen, 442 U.S. 140, 156 (1979); In re
Winship, 397 U.S. 358, 364 (1970). Here, the jury wasthe fact finder and it determined that Staley
was guilty of Aggravated Stalking without ever being instructed about the presumption. Therefore,
there is absolutely no possibility that Staley’ s conviction resulted from an unconstitutional burden
shift. Evenif thetria judge wereinfluenced by the presumption when heruled on Staley’ smotions,
apoint which Staley is unable to support with any evidence from the record, these rulings did not
influence the final determination of Staley’s guilt or innocence by the jury. Asaresult, Staley’s

objection is overruled.

3. Vagueness

Staley’s most persuasive argument is that Michigan’s Aggravated Stalking statute is
unconstitutionally vague. This argument isgrounded in two distinct legal theories. First, Staley
argues that the statuteis overbroad and infringes upon conduct protected by the First Amendment.
Second, Staley arguesthat the statute viol atesthe DueProcess Clause of the Fourteenth Amendment
becauseit: (@) failsto define the offense with sufficient definiteness such that an ordinary person
could understand what condud is prohibited; and (b) fails to establish adequate enforcement
standards such that police officers are likdy to engage in arbitrary enforcement.

The Court’s analysis of Staley’s vagueness challenge is divided into five parts. Part A

examinesthetext of thestatute. Part B setsforth the specifics of Staley’ s vaguenesschallenge. Part



C reviews the legal standards which are applicable to Staley’s chdlenge. Part D explores the

relevancy of state court decisions interpreting the statute. Part E draws legal conclusions.



A. The Statute

Michigan Compiled Laws Section 750.411i(3) providesthat Aggravated Stalkingisafelony
punishabl e by imprisonment for not morethan fiveyears or afine of not more than $10,000, or both.
Section 750.411i(2) provides that an individual who engages in stalking is guilty of Aggravated
Stalking if one of five factorsispresent? The statute definesstalking as:

...awillful courseof conduct involving repeated or continuing harassment of another

individual that would cause a reasonable person to fed terrorized, frightened,

intimidated, threatened, harassed, or molested, and that actually causesthe victim to

feel terrorized, frightened, intimidated, threatened, harassed, or molested.
Mich. Comp. Laws 8§ 750.411i(e) (1994). This stalking definition contains three elements. First,
stalkingrequiresawillful caurse of conduct involvingrepeated or continuingiarassment of another.
Second, it requires that the harassment would cause a reasonable person to feel terrorized,
frightened, intimidated, threatened, harassed, or molested. Third, it requires that the harassment
actually causethevictimtofeel terrorized, frightened, intimidated, threatened, harassed, or mol ested.
See Peoplev. Kieronski, 542 N.W.2d 339, 343-44 (Mich. Ct. App. 1996) (discussing requirements
of the statute). Each of these elements requires the existence of harassment. The statute defines
harassment as:

conduct toward a victim that includes, but isnot limited to, repeated or continuing

unconsented contact, that would cause a reasonable individual to suffer emotiond

distress. Harassment does not indude constitutionally protected activity or conduct

that serves alegitimate purpose

Mich. Comp. Laws 8 750.411i(d) (1994). This definition of harassment can be broken down into

threeparts. First, thedefinition providesthat “ harassment means conduct directed toward avictim.”

2 The factors which enhance stalking to Aggravated Stalking are not relevant to Staley’s
Petition.



Id. Second, the definition explains that “[this conduct] includes, but is not limited to, repeated or
continuing unconsented contact, that would cause a reasonable individual to suffer emotional
distress.” Id. Third, the definition states that “[h]arassment does not include constitutionally
protected activity or conduct that serves a legitimate purpose.” Id.

The Court turns now to the specific portions of the statute which Staley assertsto be vague.

B. Staley’s Argument

Staley argues that the statute violates the First Amendment and the Due Process Clause of
the Fourteenth Amendment. Inparticular, Staley assats that two portions of the statute are vague.

First, he argues that part-two of the harassment definition isunclear because it includesthe
phrase “includes, but is not limited to.” Part-two provides that harassing conduct “includes, butis
not limited to” repeated unconsented contactsthat cause reasonable emotional distress. /d. Staley
assertsthat the “includes, but isnot limited to” phrase indicatesthat the type of contads that follow
this phrase (i.e. repeated unconsented contacts) do not necessarily exhaust the types of contacts
which may constitute harassment. Asaresult, Staley contends that the meaning of harassment is
uncertain and that the Aggravated Stalking statuteisunconstitutionally vaguein viol ationof the First
and Fourteenth Amendments.

Second, he argues that part-three of the harassment definition is vague because it excludes
“constitutionally protected activity” and “conduct that serves a legitimate purpose’ from the
definition of harassment without explaining what these phrases mean. Therefore, because it is
unclear what types of activity or conduct are removed from theharassment definition by part-three,
he argues that the staute violates the First and Fourteenth Amendments.
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C. Applicable Legal Standards

The Court must determinethe proper legal standardsto apply toStaley’ sFirst and Fourteenth
Amendment challenges. It iswell-settled that an individual may challenge a statute, on itsface, if
itinfringeson rightsprotected by the First Amendment. Chicago v. Morales, 527 U.S. 41, 52 (1999)
(Stevens, J., plurality); Broadrick v. Oklahoma, 413 U.S. 601, 612-15 (1973); Belle Maer Harbor
v. Charter Township of Harrison, 170 F.3d 553, 557 (6™ Cir. 1999). Such an attack will be
successful upon a showing that the challenged statute trenches ypon a substantial amount of First
Amendment protected conduct relative to the statute’ s plainly legitimate sweep. Id. Asaresult, in
the instant case, the Court will conduct a facial analyss to determine whether Michigan's
Aggravated Stalking statuteviolates the First Amendmert.

Itislessclear, however, whether facial chdlenges can be mounted on due process grounds.
Compare Morales, 527 U.S. at 74-84 (Scalia, J., dissenting) (interpreting Supreme Court case law
to allow facial challenges to statutes when those statutes infringe on First Amendment conduct but
prohibiting such challenges when based upon other grounds unless the challenger can demonstrate
that the statute was unconstitutionally applied to him and that the statute could not possibly be
applied in a constitutional manner); Hoffman Estates v. Flipside, Hoffinan Estates, Inc., 455 U.S.
489, 495 (1982) (holding that “asapplied” analysiswas proper standard when due process challenge
was made to statute); Parker v. Levy, 417 U.S. 733, 757 (1974) (holding that one to whose conduct
a statute applies cannot challenge it for vagueness); with Morales, 527 U.S. at 53, 64-65 (Stevens,
J., plurality, and O’ Connor, J., concurring) (indicating that facial attack on statute can be mounted
pursuant to the First Amendment andthe Due Process Clause); Kolender v. Lawson, 461 U.S. 352,
358 (1983) (“we conclude [that the statute] is unconstitutionally vague on its face because it
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encourages arbitrary enforcement by failing to describe with sufficient particularity what a suspect
must do in order to satisfy the statute”); Belle Maer Harbor, 170 F.3d at 557 (explaining that
notwithstanding the general prohibitionon facial attacks grounded in the due processclause, “ courts
may engage in a facial analysis where the enactment imposes criminal sanctions’); Springfield
Armory, Inc. v. City of Columbus, 29 F.3d 250, 252-54 (6" Cir. 1994) (rejecting district court “as
applied” analysis of statute with crimina penalties, and concluding that particular statute was
unconstitutionally vague onitsface). Although the caselaw on this question is unsettled, the Court
believes that Staley’s due process arguments warrant a facial analyss of the statute. The Court
reachesthisconclusion because: (1) the statute at issue containsnosubstantial mens rea requirement;
see Colautti v. Franklin, 439 U.S. 379, 395 (1979) (explaining that absence of an intent requirement
is an important factor to be considered when determining whether a statute is unconstitutionality
vague); (2) the statute carrieswith it substantial criminal penaltiesincluding imprisonrment; and (3)
the more recent decisionsof the Supreme Court and the Sixth Circuit indicate that facial challenges
on due process grounds are appropriate. See Morales, 527 U.S. a 52 (upholding facial challenge

on due process grounds); Belle Maer Harbor, 170 F.3d at 557 (same).

D. Relevantstate court decisions
It is well-settled that afederal court should analyze a state statute that is challenged on
vagueness grounds as it has been interpreted by the state’ s highest court. See Kolender, 461 U.S.
at 355-56 n.4 (“for the purpose of determining whether a state statute is too vague or indefinite to
congtitutevalid legislation we must teke the statute as read precisely asthe highest court of the State
hasinterpreted it.”). In the absence of adecision from the state s highest court, federal courts have

11



relied upon decisions of intermediate courts that have limited the scope of a challenged statute as
long asthereisnoindication that the state’ s highes court would reach acontrary result. Easyriders
Freedom F.1.G.H.T. v. Hannigan, 92 F.3d 1486, 1494 n.4 (9" Cir. 1996). Here, because the
Michigan Supreme Court has not yet interpreted the meaning of Michigan’s Aggravated Stalking
statute, the Court concludes that the statute must be analyzed in light of any judicial gloss placed
upon it by the Michigan Court of Appeals.

In People v. White, 536 N.W.2d 876 (Mich. Ct. App. 1995), theMichigan Court of Appeals
considered a challenge to the statute on the grounds that it was vague and abridged the First
Amendment rights of defendants by permitting the victim to subjectively determine the types of
contact that were illegal. Id. at 882. In upholding the datute, the Michigan Court of Appeals
summarized the statute as follows:

... thestalking statutes address awillful pattern of conduct, including, but not limited
to, following or confronting the victim or calling the victim (i.e. conduct combined
with speech), that would cause a reasonabl e personto feel terrorized, threatened, or
harassed, and would cause a reasonable person in the victim's position to suffer
emotional distress. Sections411h(1)(a)-(d) and 411i(1)(a), (c)-(d). Thecontact must
beinitiated or continued without the victim's consent or in disregard of the victim's
desire to discontinue the contad. Sections 411h(1)(e) and 411i(1)(f). Both 8
411h(1)(c) and 8411i(1)(d) statethat ‘[ h]arassment does not include constitutionally
protected activity or conduct tha serves a legitimate purpose,” and such protected
activity or conduct has been defined as labor picketing or othe organized protests.
See Pallas v. Florida, 636 So0.2d 1358, 1360 (Fla.App., 1994) (upholding asimilar
stalking statute agai nst vaguenesschallenges). Finally,for aggravated stalking under
§411i(2), there must also be acrediblethreat to kill another or inflict physical injury
against the victim, a family member, or household member, a prior stadking
conviction, or actions constituting the offense that are in violation of a restraining
order, injunction, or probation order. Indeed, the statute could not be applied to
entirely innocent condud, as defendant suggests. See Pallas, supra at 1363.

1d. a 883. Inthe Report, the Magistrate Judge explained the significance of the decision:
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In [White], the court limited the definition of harassment in two significant ways.

First, regarding the natureof the contact prosaribed by the statute, thecourt held that

“the contact must be initiated or continued without the victim’s consent or in

disregard of the victim’s desire to discontinue the contact.” The Court aso limited

the phrases * constitutiondly protected activity’ and ‘legitimate purpose’ toinclude

only ‘labor picketing or other organized protests.’

Report at 13-14.

Staley objects to the Magistrate Judge’'s conclusions regarding the White court’'s
interpretation of the statute on three grounds. First, Staley argues that any interpretation of the
statutein White cannot fairly be applied to his vagueness chdlenge because he was convicted prior
to the White decision. Thisargumentisrejected. As detailed in the Magistrate Judge' s Report, it
isclear that Staley’ s conduct was so abhorrent and harassing that it clearly falls within the zone of
conduct that a stalking statute could constitutionally make ariminal and isthetype of conduct made
illegal by the statute as interpreted in White. As such, the interpretation of the statute in White is
applicable to Staley’s claims. See Osbourne v. Ohio, 495 U.S. 103, 118 (1990) (explaining that
whereastate supreme court narrowsthe meaning of avague statute, a previous convictionunder that
statute should only be reversed if the defendant would not have been convicted under the statute as
interpreted); supra Part B (discussing “as applied” versus “facial” challenges to alegedy vague
statutes).

Staley’ s second argument is that the M agi strate Judge misconstrued the extentto which the
White court interpreted the allegedly vague phrasesin the statute. The Court agreesin part with this
objection.

Thereisclear evidencein the White opinion that the Michigan Court of Appealsinterpreted

the meaning of part-three of the harassment definition. The White court explicitly refeenced the
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phrases “constitutionally protected activity” and “conduct that serves a legitimate purpos” and
explained that they have “ been defined aslabor picketing or other organized protests.” 536 N.W.2d
at 882. Asaresult, the Court sharesthe Magistrate Judge’ s conclusion that the White court narrowed
the meaning of part-three to include only labor picketing or other organized protests.

In contrast, it is less clear whether the White court attempted to interpret part-two of the
harassment definition. On the one hand, as the Magistrate Judge pointed out, the White court
indicated that the statute required proof of unconsented contact. See Id. at 883 (* The contact must
be initiated or continued without the victim’'s consent or in disregard of the victim’s desire to
discontinue the contact. Sections411h(1)(e) and 411i(1)(f).”). This statement might be read to
imply that the type of contacts described after the phrase “includes, but is not limited to” (namely
repeated unconsented contacts) must be present in order to satisfy the definition of harassmert.

On the other hand, the White decision never explicitly referenced the phrase “includes, but
isnot limited to.” Furthermore, the sentence from the White opinion which implicates this phrase
isfollowed immediately by acitationto thedefinitionof “ unconsented contact” (Sections411h(1)(e)
and 411i(1)(f)) not the definition of harassment. /d. Thiscitationistellingbecauseit indicates that
the White court was not focused on the meaning of the phrase “includes, but is not limited to.”
Therefore, because the White court’s treatment of the “includes, but is not limited to” phrase is
unclear, the Court cannot conclude that the White court gave this phraseany particular meaning.

Therefore, whilethe Court agrees with the M agi strate Judge that the White decision narrows
the meaning of part-threeof the harassment definition, the Court cannot reach the same conclusion

with respect to part-two.
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Staley’s final argument is that the Michigan Supreme Court would analyze the statute
differently than the Michigan Court of Appealsin White. This argument is unpersuasive for two
reasons. First, the fact that White has not been overruled or critidzed by the Michigan Supreme
Court since it was decided in 1995 indicates tha it remains good law in the state of Michigan.
Second, to the extent that Stal ey offers cases which indicate that the Michigan Supreme Court might
reach a contrary result, these cases are not relevant because they involved legal issues and statutes
absent from the instant case. As a result, the Court has no reason to believe that the Michigan

Supreme Court would interpret thestatute differently than the Michigan Court of Appealsin White.

E. Analysis

The Court now turns to the merits of Staley’s assertion that part-two and part-three of the

harassment definition are so unclear that the statute violaes the First and Fourteenth Amendments.
1. “Includes, but is not Limited to”

The Court does not believethat the phrase “includes, but isnot limited to,” foundin part-two
of the harassment definition, renders the statute unconstitutionally vegue. There are two possible
interpretations of this portion of the definition.

On the one hand, part-two could be read to mean that harassing conduct includes either: (a)
repeated unconsented contacts that would cause a reasonabl e person to suffer emotional distress, or
(b) some other type of unspecified contact. This reading interprets the words following the phrase
“includes, but is not limited to” as providing examples of the types of contact tha may constitute
harassing conduct, while explicitly recognizing that there are other unspecified types of contact

which might also constitute harassment. Thisreading places greater significance on the “ but is not
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limited to” modifying clause than it does on the word “includes.” If thiswere the only possible
interpretation of part-two of the harassment definition, Staley would becorrect that the harassment
definition is unclear as to what types of contact constitute harassing conduct.

On the other hand, this portion of the definition can aso be read to mean tha harassing
conduct requires repeated unconsented contacts that cause emotional distress and that it may also
include other types of contact. Thisreading focuses on theword “includes’ and interprets the “but
is not limited to” clause to mean ssimply that, assuming the existence of repeated unconsented
contacts, other types of contact may be present as well 2

Thissecond reading of theharassment definition has theadvantage of providing meaning to
part-two of the definition, and avoids thevagueness concerns that attach to thefirst interpretation.
Under the well-settled rules of statutory construction, “where an otherwise acceptable construction
of a statute would raise serious constitutional problems, the [courts should] construe the statute to
avoid such problems unless such constructionis plainly contrary to the intent of [the legislature].”
Concrete Pipe and Prods. of Cal., Inc. v. Construction Laborers Pension Trust for S. Cal., 508 U.S.
602, 628-29 (1993) (quoting Edward J. DeBartolo Corp. v. Florida Gulf Coast Bldg. & Constr.
Trades Council, 485 U.S. 568, 575 (1988)); see also Lynch v. Overholser, 369 U.S. 705, 711 (1962)
("[a] statute should beinterpreted, if fairly possible, in such away asto freeit from not insubstantial
constitutional doubts’); Hadix v. Johnson, 144 F.3d 925, 937 (6th Cir. 1998) rev 'd in part on other

grounds. 1norder to give meaning to part-two of the harassment definition, the Court interpretsthe

3 Although the Court concluded that White had not clearly interpreted part-two of the
harassment definition, the statement in White that the statute requires proof of unconsented
contact may be read to support this interpretation.
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definition to require that harassing conduct include repeated unconsented contact that causes
emotional distress and tha other types of contad may be present as wdl.

Interpreted in this manner, the phrase “includes, but is not limited to” does nat render the
harassment definition, or the statute, unconstitutional inlight of the First or Fourteenth Amendments.
In order to be convided of Aggravated Stalking, an individual must engage in harassment. Mich.
Comp. Laws § 750.411i(e). As interpreted by the Court, in order to engage in harassment, an
individual must engage in repeated unconsented contact towards another that would cause a
reasonablepersonto suffer emotional distress. Thisinterpretation gives clear meaning tothe statute,
provides notice to the public as to wha isillegal, gives law enforcement adequate guidance, and
does not infringe upon or threaten any constitutionally protected conduct. Assuch, atleast on this
basis, the statute does not violate the First Amendment or the DueProcess Clause of the Fourteenth

Amendment. Staley’sobjedionsin thisregard areoverruled.

2. “Constitutionally Protected Activity” and “Conduct that Serves
a Legitimate Purpose”

Part-three of the harassment definition attempts to carve-out and exclude certan types of
conduct from the harassment definition. In particular, the definition provides that “[h]arassment
does not include constitutionally protected activity or conduct that serves a legitimate purpose.”
Mich. Comp. Laws 8 750.411i(d). Staley argues that the phrases “constitutionally protected
activity” and “conduct that serves alegitimate purpose” are vague.

The Court has dready concluded that the White court interpreted these phrases to include

only labor picketing or other organized protests and that this interpretation is binding on the Court.
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Asaresult, whatever d se may be said about these phrases, their meaningisclear and definite. These
phrases mean exactly what the White court said they mean —*“labor picketing and other organized
protests.” 536 N.W.2d at 882. Therefore, Staley’ s argument that these phrases are so unclear that
they fail to satisfy the notice requirements of the Due Process Clause is misplaced. Staley’s due
process attack on this portion of the statute is rejected.?

The remaining question iswhether these phrases, as interpreted by the White court, render
the statute unconstitutionally overbroad in violation of the First Amendment. An overbreadth
challenge will be successful if the challenged statute trenches upon a substantial amount of First
Amendment protected conduct in relation to the statute’ splainly legitimate sweep. Broadrick, 413
U.S. at 612-15. While there is a concern that a statute too broadly worded “may deter protected
speech to some unknown extent, there comes a point wherethat effect — at best aprediction—cannot,
with confidence, justify invalidating a statute on its face and so prohibiting a State from enforcing

the statute against conduct that is admittedly within its power to proscribe.” Id. Finally, when a

* If the White interpretation of the statute were not binding on the Court, it would agree
that these portions of thestatute violate the DueProcess Clause. In paticular, the statute
excludes “conduct that serves a legitimate purpose” from the definition of harassment.
Unfortunately, the statute provides absolutely no guidance as to what constitutes a “legitimate
purpose.” Therefore, the public and the pdice are left solely to their own speculative powers to
determine the meaning of this clause. As such, without the White interpretation, the Court would
agree with Staley that the statute fails to meet the basic requirements of the Due Process Clause.
See Kolender, 461 U.S. at 361 (finding that requirement to provide “credible and reliable”
information was vague and encouraged arbitrary enforcement); Papachristou v. City of
Jacksonville, 405 U.S. 156, 162 (1972) (striking down statutory provision which prohi bited
“strolling around from place to place without any lawful purpose” on the grounds that the “ serves
no legitimate purpose” standard encouraged arbitrary enforcement and violated the Due Process
Clause); Katherin Boychuk, Are Stalking Laws Unconstitutionally Vague or Overbroad?, 88 Nw.
U. L. Rev. 769, 789-791 (1994) (arguing that courts are likely to determine that the “serves no
legitimate purpose” standard is vague).
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challenged statute implicates conduc and not merely speech, the statute’ s overbreadth “must not
only bereal, but substantid aswell, judged in relation to the statute’ s plainly legitimate sweep.” 1d.

Although this statute criminalizes conduct and not speech, it infringes upon a substantial
amount of conduct which lies & the core of the First Amendment. If only labor picketing and other
organized protests are explicitly excluded from the definition of harassment, the statute is at odds
with the First Amendment.

Themost obvious First Amendment rightswhich areimplicaed by the White court’ snarrow
constructionof the phrases* conditutionally protected adtivity” and “ conduct tha servesalegitimate
purpose” are the rights of the press to investigate issues of public importance. See generally
Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767 (1986) (recognizing importance of theFirst
Amendment right of the press to report on matters of public concern); New York Times Co. v.
Sullivan, 376 U.S. 254 (1964) (samée). See also Branzburg v. Hayes, 408 U.S. 665, 681 (1972)
(explaining that news-gathering is entitled to First Amendment protection because “without some
protection for seeking out the news, freedom of the press could be eviscerated.”).

One example of the way in which the media s rights are abridged, in an area very familiar
to the courts, is news reporting concerning high-profile jury verdicts. Imagnethat aninvestigative
reporter has spent several months reporting on a high profile criminal case. Following the jury’s
verdict, thereporter desiresto interview jurorsin order to determine what evidenceinfluenced their
verdict. Inthe course of thisinvestigation, the reporter repeatedly asksa particular juror questions
about the jury’s deliberations or even follows that juror to or from work in order to illicit the
information. If thereporter’sconduct causesthejuror to experience emotional distress, andthejuror
experiences a reasonable feeling of harassment or fear, the reporter could be subject to criminal
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prosecution under the statute. In the Court’s judgment, this potential prosecution trenches upon
protected First Amendment conduct. See Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555,
575-76, 580-81 (1980) (noting tha First Amendment provides the public and thepress with aright
of access to criminal tras); Press-Enterprise Co. v. Superior Court of California, 464 U.S. 501,
505, 509-10 (1984) (noting that First Amendment guaranteestheright of the pressto attend voir dire
examination of potential jurors); In Globe Newspaper v. Superior Court, 457 U.S. 596, 606-07
(1982) (explaining that any restriction on news-gathering rightsof the pressmust be necessitated “by
a compelling governmental interest, and ... narrowly tailored to serve that interest.”); In re
Express-News Corp., 695 F.2d 807, 808-11 (5th Cir.1982) (holding local rule barring post-trial
interviewsof jurorswithout leave of courtviolated “first amendment right to gather news’); United
States v. Sherman, 581 F.2d 1358, 1361 (9th Cir.1978) (district court's order barring post-trial
contacts with jurors improperly impinged on newsgathering activity protected by the First
Amendment).®

Not only are the rights of the pressimplicated by the White court’ slimited interpretation of
these phrases, commercia gpeechisplaced injeopardy aswell. See generally Central Hudson Gas
& Elec. Corp. v. Public Serv. Commn of N.Y., 447 U.S. 557 (1980) (recognizing that the First
Amendment affords protection to commercial speakers and that government may only infringe on
those rights in limited circumstances). A telemarketer or door-to-door salesman who repeatedly
solicitsagiven individual could be subject to prosecution under the statutefor doing nothing more

than trying to make aliving.

® Itisnot difficult to imagine countless other situations in which the statute might
penalize the press for investigating matters of public importance.
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Finaly, the rights of ordinary citizens to redress political or legal grievancesisimplicated
by the statute. Bill Johnson's Restaurants, Inc. v. NLRB, 461 U.S. 731, 741 (1983) ("[t]heright of
accessto the courtsisan aspect of the First Amendment right to petition the Government for redress
of grievances'); Bounds v. Smith, 430 U.S. 817, 828 (1977) (observing that accessto the court isan
important defense against constitutional violations). If aggressively and repeatedly calling a
congressman or filing numerous legal documents with a court clerk does not serve an ill-defined
“legitimate purpose,” an ordinary citizen might be guilty of stalking because a public employee
could experience reasonabl e feelings of distress or harassment.

Theseexamplesillustratethat the White court’ sinterpretation of the phrases*” constitutionally
protected activity” and “conduct that serves a legitimate purpose’ is so limited that it dlows
application of the statute to core First Amendment conduct. This is not to say that the statute
necessarily makes protected conduct illegal or that individuds engaging in this conduct are certain
to be prosecuted or corvicted. Instead, the vagueness of the statute chills the exerdse of First
Amendment freedoms because it potentially subjects those who exercise these rights to criminal
prosecution. See Broadrick, 615 U.S. at 612-13 (“[the overbreadth doctrine relies upon the]
assumption that the statute’ s very existence may cause others not before the court to refrain from
constitutionally protected speech or expression”). The state of Michigan may certainly criminalize
stalking, but it may not do so at the expense of the First Amendment. See id. (“[the overbreadth
doctrineis predicated on the idea that] the possible harm to society in permitting some unprotected
speech to go unpunished is outweighed by the possibility that protected speech of cthers may be
muted and perceived grievances left to fester because of the possible inhibitory effects of overly
broad statutes”).
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As such, the Court sustains Staley’s dbjection to the Magistrate Judge’'s Report.
Furthermore, the Court concludes that the statute violates the First Amendment because it is
overbroad. Finally, the Court determines that the state court’ s decisions to the contrary in People
v. Staley, No. 17855, dlip op. (Mich. Ct. App., August 20, 1996) and People v. Staley, No. 107330,

dip op. (Mich. May 30, 1997) were unreasonable applications of clearly established federd law.

Conclusion
For the reasons provided, the Court adoptsin part, and rejectsin part, the Magistrate Judge' s
Report. Similarly, Staley’s objections are sustained in part and overruled in part. Furthermore,

because the Court condudes that the statute isunconstitutionally overbroad, in that it potentially
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criminalizes a substantial amount of conduct protected by the First Amendment, Staley’ s Petition

for aWrit of Habeas Corpusis granted because he was convicted under an unconstitutional statute.

DATED in Kalamazoo, MI:

RICHARD ALAN ENSLEN
Chief Judge
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JERRY LEE STALEY,
Case No. 1:99-CVv-312
Petitioner,
Hon. RICHARD ALAN ENSLEN
V.

KURT JONES, Warden,

Respondent. WRIT OF HABEAS CORPUS
/

IT IS HEREBY ORDERED that the Petition for Writ of Habeas Corpus (Dkt. No. 1) is
GRANTED.

IT IS FURTHER ORDERED that Petitioner’s convictionin case number 94-007-FH is
VACATED and Respondent shall immediately discharge Petitioner from any and all restraints
relating to that case.

IT IS FURTHER ORDERED that the Magistrate Judge’' s Report and Recommendation
(Dkt. No. 26) isADOPTED in part and AMENDED in part.

IT IS FURTHER ORDERED that Petitioner's Objections to the Report and

Recommendation (Dkt. No. 27) are GRANTED in part and DENIED in part.

DATED in Kaamazoo, Ml:

RICHARD ALAN ENSLEN
Chief Judge



